City of Cold Spring

Variance Application Guideline

The following outline provides basic information on the “variance” process.  Nearly all applicants for a variance will go through the process only once in their life, so it is unlikely that they will be familiar with the process at the time of application.  The City distributes this information to each applicant and with each notice that is sent to the residents in the neighborhood.  

Frequently Asked Questions

· Who decides whether a variance is approved or denied?

City staff is responsible for submitting a report and a recommendation and what action should be taken to the Planning Commission and City Council in advance of their meetings.  The Planning Commission holds the Public Hearing to gather input, and makes its recommendation to the City Council.  The City Council is the final authority on all variances.

· What can I do to improve my chances of receiving the variance?

1. Have your facts straight.  Be sure that your measurements are correct, have a professional draw up your site plan, make sure that you fill out the application completely, and submit a drawing of the project in addition to the site plan.  You will be forced to live with the written information that you provide; it has happened before that a property owner finds out once they begin the project that the site is different than what was stated, the City does not go back to reconsider the issue in such cases.

2. Less is better.  The smaller the variance needed, the less the potential impact that the project will have.

3. Think of your neighbor.  Do whatever you can to make sure that your property looks better from the outside than it did before the project.

4. Write a good narrative.  The three variance criteria discussed below are the crux of each decision whether to approve or deny; the more information that you provide the less uncertainty that the neighbors, Planning Commission, City Council and staff will have when discussing your application.

5. Shoot some photos.  The staff and Planning Commissioners are expected to view the site of each variance request.  Having photos submitted with the application will ensure that there is a good understanding of the character of the site when making a decision.

· How does my neighbors’ opinion affect my project?

Often times residents explain that they’ve talked with their neighbors about their request, and that their neighbors said it was “okay”.  The City encourages residents to talk with their immediate neighbors and tell them about your project, if they voice any concerns be sure to do what you can to accommodate them; paying attention early to their small concerns could prevent them from becoming big issues later on.  Keep in mind too, that just because your neighbor didn’t tell you about a concern in your conversations, it doesn’t necessarily mean that they don’t have any.  It’s human nature to avoid conflict, and if you’re like most people you likely wouldn’t tell your neighbor in a face-to-face, one-on-one about how you dislike something that they’re doing.

The purpose of public input in the variance process is often confusing for applicants.  The courts have held time and again that public opinion cannot be the sole basis for a decision on a variance.  So why then does State law require public hearings?  The answer is simple; the City has an obligation to consider legitimate concerns raised during the public hearing process in making its decision.  Sometimes the concerns are enough to determine whether a request is approved or denied, at other times it may cause the City to approve the request, with certain stipulations.  Public opinion (whether for or against) is typically just one of the reasons the City cites as a basis for its decision, because the neighbors are good at determining how a project will affect them.

Narrative

In approving a variance, the City must establish how each of the three criteria below are met.  If the request fails even one of the tests below, the City has an obligation to deny the request.  All applicants must put together a narrative with their best explanation of how the request meets these three criteria.

· That there are special circumstances or conditions affecting the land, building or use referred to in the application.

Ask yourself what is unique about your situation that prevents your project from meeting the Zoning Ordinance.  If your project would work on most other properties, but not on yours, what are the reasons why?  If your project wouldn’t work on most other properties, that’s a good indication that the variance should probably be denied.  Does the fact that the property is newer or older affect your ability to do your project without the variance?  Is there a river, stream or other natural feature on the property that hurts your ability to do the project without the variance?  Does the lot have characteristics such as the size, shape, dimensions, slope, and the like that make it difficult to do the project without the variance?

· That the granting of the application is necessary for the preservation and enjoyment of substantial property rights.

This is often the most difficult test of the three to pass.  This provision intends to require that unless the property owner will suffer a significant hardship without the variance, that the variance should be denied.  If you are unable to build a garage on your property without a variance, there are good grounds for approval; if you are able to build a three-stall garage without a variance, but are requesting the variance to build a four-stall garage, it would be difficult to pass this test.  Applicants should make their best attempt to identify whether such a hardship truly exists, and do their best to describe that hardship.

· That the granting of the application will not materially affect adversely the health or safety of persons residing or working in the neighborhood of the property of the applicant and will not be materially detrimental to the public welfare or injurious to property or improvements in the neighborhood.

The purpose of zoning is to balance property owners’ rights with the rights and needs of the community.  This provision has a similar purpose, the project that you do on your property should not adversely affect your neighbors.  Tell us about how well your project will fit into the neighborhood.  Using the example of a detached garage, consider some of the following questions.  Are there other garages like the one that you’re proposing in the neighborhood already?  Is the garage somewhat hidden from the street by trees, the house, etc?  Is the yard adjacent to an area that will likely remain undeveloped, such as wetlands.  Is the project visible from public areas, such as a park, a street (especially on a corner lot); if so, what is being done to make sure that the project is not adversely affecting the neighborhood?

In the case of a variance, an applicant is strongly encouraged to take extraordinary measures to make certain that the project looks good.  If a variance is needed to build a detached garage an applicant should consider including items that improve the appearance, such as windows, brick accents, better roofing material, better garage door, landscaping around the garage, and numerous other possibilities.
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